1. Land Use Hearings (PDF)
Public notice is hereby given that on Friday, August 23, 2019 at approx. 2:00 p.m., in the
Council Chambers, 3330 S. 1300 E., Millcreek, Utah, the following public hearings will be
held before the Land Use Hearing Officer:
1.Tiffany Brady is requesting a variance (reductions in the setback requirements for a flag
lot) at 2383 Fisher Lane.
2. Dan Hogge is requesting a variance (reduction in the requirements to qualify for a flag
lot) at 2363 Fisher Lane.
Documents:
LUHO-19-017 STAFF REPORT.PDF
DAN HOGGE STAFF REPORT (002).PDF

Millcreek Offices
3330 South 1300 East
Millcreek, Utah 84106
801-214-2700
www.millcreek.us

Millcreek Council
Jeff Silvestrini, Mayor
Silvia Catten, District 1
F. Dwight Marchant, District 2
Cheri Jackson, District 3
Bev Uipi, District 4

File # LUHO -19-017

Land Use Hearing Officer Summary and
Recommendation
Request Type: Variance (Reductions in the Setback Requirements for a flag lot)
Parcel ID: 16-27-205-055
Current Zone: R-1-8
Property Address: 2383 Fisher Lane
Community Council: Canyon Rim
Planner: Erin O’Kelley
Applicant Name: Tiffany Brady
Tiffany Brady is requesting a variance for a reduction in her side yard setbacks on the East side of their
Flag Lot to accommodate for a driveway on the West side. Millcreek has an adopted Flag Lot policy that
requires all Flag Lots to have a 20 feet setback around the entire main structure on the property. The
applicant is requesting a 2 foot reduction in the setback to accommodate for trees, and driveway access
to the west of the property.

CONCEPT PLAN
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CONCEPT PLAN (See attached documents)
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Jon and Tiffany Brady platted this flag lot in 2005 with the intention of building a new single-family
residence on the property to be owner occupied. They have now begun the planning process for the
house and are preparing the engineering and building plans.

RECORDER’S PLAT

As per the adopted Flag Lot Policy, a flag lot must have a minimum of 20 foot setbacks around the entire
perimeter of the property for a main structure. As stated at the bottom of the recorded plat under
planning and zoning approval. (See attached documents for higher resolution plat)
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PLANNING STAFF ANALYSIS
Utah Code states five things that the Land Use Authority must find in order to grant a variance:

UCA 10-9a-702. Variances.
The authority shall have the following powers to authorize on appeal in specific cases a variance from the
terms of this title. The authority may grant a variance only if:

1. Literal enforcement of this title would cause an unreasonable hardship for the applicant
that is not necessary to carry out the general purpose of this title.
The statute further states that “in determining whether or not enforcement of the land use ordinance
would cause unreasonable hardship…the appeal authority may not find an unreasonable hardship if the
hardship is self-imposed or economic.” The applicant has not presented evidence to Staff of a hardship
attached to the property. The applicant has explained to staff that the reason for this request is to
accommodate a driveway and trees to the West of the property. Staff has seen renderings of the site plan
that can meet the 20 foot setback requirements for a flag lot and therefore does not see a unreasonable
hardship that they may be a result of the actual lot. A hardship created by owner through preference,
economic reasons or otherwise is considered self-imposed and not considered for approval of a variance
request.

2. There are special circumstances attached to the property that do not generally apply to
other properties in the same district.
The flag lot created by the applicant in 2005 is an unconventional shape and provides an interesting
buildable area compared to neighboring properties. However, during the creation of this plat, it was
recognized by Salt Lake County that the known setbacks for the flag lot would be 20 feet all the way
around. Salt Lake County otherwise may not have approved the creation of a flag lot if was not able to
meet their current flag lot policy. The unusual shape of the lot in this case, is not considered by staff to be
a special circumstance for the property.

3. Granting the variance is essential to the enjoyment of a substantial property right
possessed by other property in the same district;
The request of the reduced setback for the applicant does not have an affect on the physical look,
placement, or appearance of the single-family home they would like to build. All surrounding properties
have the same rights to a private lot with a single-family home, driveway, and private open space. This
small setback request would not grant the applicant a right that would otherwise not be able to enjoy.
4.

The variance will not substantially affect the general plan and will not be contrary to the
public interest;

The Millcreek General Plan future land use map has labelled this area as Neighborhood 1 which facilitates
and promotes single-family residential housing. Staff agrees that the applicants proposal maintains the
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neighborhood 1 integrity and does not substantially affect the general plan and will not be contrary to the
public interest.

Future Land Use Map

5. The spirit of this title is observed and substantial justice is done.
The State law states that “(t)he authority make grant a variance only if” all of the requirements listed are
met. Staff asserts that this variance request does not meet the requirements, and therefore the spirit, set
forth in State law for the Land Use Hearing Officer to grant the variance.

SUPPORTING DOCUMENTS
1. Applicant’s Letter and Submitted Documents
2. City’s Flag Lot Policy
3. Recorded Plat
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Jonathan and Tiffany Brady
2391 Fisher Lane
Millcreek, UT. 84109
801-915-1660 and 801-897-2726
Tiffany.brady@aspen-roofing.com and jb@aspen-roofing.com
July 9, 2019
Land use hearing officer
Millcreek City
3330 S. 1300 E.
Millcreek, UT. 84106
Dear Land use hearing officer:
We come to you today as long-time residents of Millcreek City to request a 3 foot variance request on
our lot located at 2383 E. Fisher Lane. Our lot was subdivided 15 years ago and we are now able to
move forward with building a home on it for our family. After searching through many different plans
online we were finally able to find a house plan that fits within the buildable area and met the height
requirements. We staked out the proposed house plan and would like to request a variance to move
the proposed house 3 feet east.
We are requesting this variance because literal enforcement would cause unreasonable hardship due
to the following special circumstances that come with our existing property and are not typical of
other properties located within the same general area:
• The lot is very oddly shaped. The front end of the lot is the wider portion, which leaves a much
narrower buildable area for the proposed home on 2383 Fisher Lane.
• The Brigham Young Ditch runs south to north through our property. This is an existing
easement that divides our property and buildable area even more.
Granting the variance is also essential to the enjoyment to us and our neighbors located just west of
us, as well as the future residents at 2391 Fisher Lane for the following reasons:
• Large mature trees that were planted 15 years ago provide shade and privacy for the proposed
home at 2383 Fisher Lane as well as the neighbors west of us. These trees may have to be cut
down in order to accommodate for passage space in the proposed driveway for 2383 Fisher
Lane.
• The additional passage space in the proposed driveway for 2383 Fisher Lane would prevent us
from having to take up additional parking provided in the round about driveway located at
2391 Fisher Lane.

Land use hearing officer
July 9, 2019
Page 2

We do not believe that granting the variance would cause hardship to any of our neighbors, including
those located north and east of us. We don’t believe it will cause hardship because their homes are
not located within close proximity to the property lines located east of 2383 Fisher Lane. We in fact
have their support with our variance request.
Supporting documents included with our request are as follows:
• Letter from the neighbors who would be impacted (directly east) of our lot that support the
variance request.
• Site plan showing current location of proposed home and site plan showing variance request of
proposed home.
• Pictures of property that outline the existing geographical items that will cause unreasonable
hardship.
• Pictures of additional parcel located at 2393 Fisher Lane (parcel #16-27-205-604-0000) sits
directly east of the proposed house plan. This parcel which we also own provides additional
footage/set-backs to the east side of the lot. We just haven’t incorporated this lot to be
included in total square footage to the 2383 Fisher lot yet because we were advised by a
zoning planner with Salt Lake County a couple years ago to wait until after we build. He said
that the process to incorporate/merge them together would be less cumbersome after the
home was already built. As soon as the home is built we are going to add the additional square
footage of 2393 to 2383 lot them which will provide a better shaped lot for recording and
taxing purposes.
We are happy to discuss any questions or concerns you may have. Thank you again for taking the time
to review our request.

Sincerely,
Jonathan and Tiffany Brady

July 26, 2019
Millcreek City Planning Commission:
Dear commissioners, it is my understanding that our neighbors Jon and Tiffany Brady
who reside at 2383 East Fisher just east of our property at 2395 East Fisher are
requesting a land variance in order to build their new house.
I have reviewed their plans to move the proposed house three feet to the east and their
reasoning for this variance in great detail.
As a former planning commissioner for Millcreek Township and next door neighbor of
more than fifteen years, I absolutely have no objections to their plans or the proposed
variance.
Please feel free to contact me if necessary to provide testimony in support of the
variance.
Best regards,
Anthony Godfrey, Ph.D.
2395 Fisher Lane
Millcreek Township, Utah 84109
801-485-2526
uswestresearch@aol.com

Millcreek Offices
3330 South 1300 East
Millcreek, Utah 84106
801-214-2700
www.millcreek.us

Millcreek Council
Jeff Silvestrini, Mayor
Silvia Catten, District 1
F. Dwight Marchant, District 2
Cheri Jackson, District 3
Bev Uipi, District 4

File # LUHO -19-016

Land Use Hearing Officer Summary and
Recommendation
Request Type: Variance (Reductions in the Requirements to Qualify for a Flag Lot)
Parcel ID: 16-27-205-048
Current Zone: R-1-8
Property Address: 2363 Fisher Lane
Community Council: Canyon Rim
Planner: Blaine Gehring
Applicant Name: Dan Hogge
Staff has brought this application to the land use hearing officer today by request of the property owner,
Dan Hogge. He would like to create another flag lot from his property but does not meet several
requirements of the adopted flag lot policy regarding the required driveway and its dimensions and
setbacks. The variance request does not include a request for a rezone to R-1-6 which must go through
the regular rezone process.
Items included in the variance request:
1.
2.
3.
4.
5.

Remove landscape buffer requirement
Reduction in access width from 20 feet to 16 feet
Reduction in travel way width from 18 feet to 12 feet
Reduction in side yard setback for base lot
Reduction in setbacks for flag lot

CONCEPT PLAN

PROJECT DESCRIPTION
Currently, Mr. Hogge’s parcel on Fisher Lane consists of .48 acres (20,908.8 sq. ft.) and has approximately
90 feet of lot width abutting Fisher Lane. The subject parcel is zoned R-1-8 which requires a minimum lot

area of 8,000 sq. ft.. There is an additional property behind with a single family home on it which is
owned by Mr. Hogge. This property is being accessed by a driveway that lies to th east of Mr. Hogge’s
house which would access the new proposed flag lot as well. This additional property in the rear appears
to have some survey inconsistencies and already acts as an unsubstantiated flag lot.

The access is also in question as to ownership. Mr. Hogge claims ownership, however Salt Lake County
records indicate theat this may be owned by the city due to the access being part of Fisher Lane.

COUNTY RECORDER’S PLAT

As per the adopted Flag Lot Policy, a flag lot less that one half acre in size in the R-1-8 Zone must have
one and one-half times the area requirements of the base zone or 12,000 square feet. Mr. Hogge’s
concept does not meet that requirement and is the reason he would like a rezone to R-1-6.

Based on the Flag Lot Policy, a 20-foot wide access would need to be in place as part of the flag lot access
to the new flag lot. Mr. Hogge’s access is only about 13.5 feet and also serves the dwelling located in the
rear. The Flag Lot Policy does state that width of the access can be diminished for access purposes with a
favorable review from the City’s traffic engineer and Fire Official. Shirl White, the fire marshal, has highly
discouraged further homes on this small of an access.
Additional requirements of the Flag Lot Policy require a setback of 8 feet from the access right-of-way, a
4-foot landscape buffer on the property line side, and a 5-foot setback at the street line for proper turning
radius. (This requirement is in the highway requirements of the Millcreek Code and cannot be varied with
a variance. That requires an exception to be granted by the City Council.)
The following are problems with this proposal:
1. Width of private road/drive does not meet flag lot or private right-of-way standard of 20 feet.
2. Base lot home must meet the setbacks from private lane (8 ft.).
3. Concept plan utilizes property that does not appear to be in applicant’s ownership.
4. Drive entrance must be 5 feet from property line.
5. Must show 4 feet landscape buffer along east driveway line.
6. Concept plant is not validated by a survey indicating accurate measurements.
7. Property already serves as an unidentified flag lot with an access road that does not meet today’s
standards. Adding another dwelling is highly discouraged by unified fire.
8. Plans fail to meet minimum standards and setbacks of adopted flag lot policy and lots and buildings
on private rights-of-way.

PLANNING STAFF ANALYSIS
Utah Code states five things that the Land Use Authority must find in order to grant a variance:

UCA 10-9a-702. Variances.
The authority shall have the following powers to authorize on appeal in specific cases a variance from the
terms of this title. The authority may grant a variance only if:

0.

Literal enforcement of this title would cause an unreasonable hardship for the applicant
that is not necessary to carry out the general purpose of this title.

The statute further states that “in determining whether or not enforcement of the land use ordinance
would cause unreasonable hardship…the appeal authority may not find an unreasonable hardship if the
hardship is self-imposed or economic.” The applicant has provided no evidence of a hardship in his
application. Staff asserts that any hardship is self-imposed and economic as the applicant is requesting a
new lot be created which does not currently exist. He further claims that an additional home would defray
costs to correct utility and sewer problems which is economic. The loss of a new lot’s value is economic.
Furthermore, every person requesting a variance can claim some kind of economic loss. To allow a
variance based on economic loss alone would reduce the effectiveness of any zoning program. The
inability to meet the city’s code is not a hardship as defined by State law.

1.

There are special circumstances attached to the property that do not generally apply to
other properties in the same district.

Again, the statute further states that “in determining whether or not there are special circumstances

attached to the property…the appeal authority may find that special circumstances exist only if the special
circumstances : (i) relate to the hardship complained of; and (ii) deprive the property of privileges granted
to other properties in the same zone.” There is no hardship. With regards to special circumstances, it
must be shown by the applicant that the property itself contains some special characteristics that other
properties do not. The evidence does not support the claim of special circumstance. The property is
neither unusual topographically or by shape, nor is there anything extraordinary about the property itself.

The applicant has provided no evidence that he is being deprived of privileges granted other properties in
the same zone. Simply having excess land which the applicant wants to subdivide does not constitute
special circumstances or denied privileges because he cannot meet city code. Staff asserts that any other
similarly sized property in the same zone is subject to the same Flag Lot Policy and the applicant is not
being deprived of any privileges afforded to others.

2.

Granting the variance is essential to the enjoyment of a substantial property right
possessed by other property in the same district;

The applicant asserts that other properties in the vicinity have been allowed to develop without the
variances he is requesting. Lots created in the past or lots created through a variance do not set
precedence. The current city code is what now dictates what needs to happen. Based on that code, the

Flag Lot Policy, the same property right exists for all properties in an R-1-8 Zone as long as that policy is
followed.

3.

The variance will not substantially affect the general plan and will not be contrary to the
public interest;

The Millcreek General Plan future land use map has labelled this area as Neighborhood 1 which facilitates
and promotes single-family residential housing. Staff argues that creating a new single family lot would
meet this requirement.

Future Land Use Map

4.

The spirit of this title is observed and substantial justice is done.

The State law states that “(t)he authority make grant a variance only if” all of the requirements listed are
met. No evidence has been provided by the applicant to meet the requirements of the statute. Staff
asserts that this variance request does not meet the requirements, and therefore the spirit, set forth in
State law for the Land Use Hearing Officer to grant the variance.

SUPPORTING DOCUMENTS
1.
2.
3.
4.
5.
6.

Application
Affidavit
Land Use Hearing Officer Supplemental Form
Applicant’s letter
City’s Flag Lot Policy
Fire Letter

Planning and Development Services
2001 S. State Street N3-600 • Salt Lake City, UT 84190-4050
Phone: (385) 468-6700 • Fax: (385) 468-6674

Millcreek.Utah.gov

File #

Land Use & Development Application
q
q

FCOZ

q

RCOZ

Natural Hazards

q
q

DWSP

q

RCOZ

q

q

Watershed

Over Pressure

q

Magna Main

Other ____________________

Zone:______________________ Community Council:_________________Planner:_________________________
Parent File #:__________________________________________________Date:___________________________

East Fisher Lane
Property Address:__2363
_________________________________________
Parcel #:__16-27-205-048-0000
_________________________

Hogge Property
Acre
Name of Project____________________________________________
Property Acreage:__.48
_________________
Please describe your request:

To rezone the property from an R1-8 to an R1-6 property to develop a flag lot.

New Development:

Modify an Existing Development:

Other:

q
q
q
q

q
q
q
q
q
q
q
q

q
q
q
q
q
q
q
q
q
q

Conditional Use
Permitted Use
Subdivision # lots: ______
PUD #lots: ______

Change Conditions of Approval
Change the Site Plan
Condo Conversion
Lot Consolidation
Lot Line Adjustment
Mobile Store
Signs
Billboards

Is a key or gate code required to access the property?
(or provide driving directions to property):
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q

Yes

q

No

Exception Request
General Plan Amendment
GRAMA (Records Request)
Land Use Hearing
Non-Conforming
RCOZ Appeal (Option C)
Research Request
Re-zone
Right-of-Way Improvement Permit
Vacate a Street
If yes, code:___________________

APPLICANT’S NAME:

Hogge
Dan
C
First:__________________________
Last:__________________________
Initial:_______
2363 East Fisher Lane
Utah
84109
Salt Lake
Address:_________________________________
City:___________________
State:________
Zip:___________
801-556-4832
dan.hogge@gmail.com
Phone:_____________________ Cell:_____________________
Email:__________________________________
Property Owner(s):

Hogge
Dan and Sherry
C &L
First:__________________________
Last:__________________________
Initial:_______
2363 East Fisher Lane
Salt Lake
Utah Zip:___________
84109
Address:_________________________________
City:___________________
State:________
dan.hogge@gmail.com
801-556-4832
Phone:_____________________ Cell:_____________________
Email:__________________________________
Professional(s):

q

Engineer

q

Architect

q

Other

Company:_____________________________________Contact:______________________________________
Address:_________________________________ City:___________________ State:________ Zip:___________
Phone:_____________________ Cell:_____________________ Email:__________________________________
*NOTE: all correspondence will be sent to the applicant’s address:

To facilitate the land use notice and review process, the undersigned hereby authorize the County to reproduce
this application and all documents attached to the application for staff, officials, and the interested public:
Applicant’s Signature:__________________________________________
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Date________________

Planning and Development Services
2001 S. State Street N3-600 • Salt Lake City, UT 84190-4050
Phone: (385) 468-6700 • Fax: (385) 468-6674

Millcreek.Utah.gov

Land Use Hearing Officer Supplemental Form
File #
WHAT IS YOUR REQUEST?
Variances: [19.92.040]

q
q
q
q
q
q
q
q

Front Yard Setback from

______________________ to _______________________

Side Yard Setback from

______________________ to _______________________

Rear Yard Setback from

______________________ to _______________________

Lot Area from

______________________ to _______________________

Lot Width from

______________________ to _______________________

Lot Coverage from

______________________ to _______________________

Building Height from

______________________ to _______________________

Right -of-way width variance of 6.5' for 87' and 5' variance at road entrance.
Other: _______________________________________________________________________

Special Exceptions: [19.92.060]

q

q
q
q

Addition to or Enlargement of a Non-Complying Building or Structure or a Building or
Structure Occupied by a Non-Conforming Use.
Reconstruction of a Non-Conforming Building or Structure or a Building or Structure
Occupied by a Non-Conforming Use.
Relocation of a Non-Conforming Building or Structure or a Building or Structure Occupied by
a Non-Conforming Use.
Extension of a Use across Zone Boundary
Appeal of a Staff Interpretation of the Zoning Ordinance
Other: _______________________________________________________________________

q

Appeals: [19.92.050]

q
q

EXPLAIN THE REASON FOR YOUR REQUEST:
The owners of the property would like to rezone the front property from an R1-8 to an R1-6 to
accommodate an an additional flag lot.
The right-of-way road servicing an existing rear home does not meet the 20 foot width flag log
policy for approximately the first 87 feet of the road. The east side of the road butts up against a wall
built on the property line and the west side of the road with a cement stripe that is 8 feet from an
existing home per proper setback standards.
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If you are requesting a Variance please explain how your request complies with each of the
following criteria: (Attach additional sheets if necessary)

VARIANCE CRITERIA
Cirteria Met
Yes
No

The applicant shall bear the burden of proving that all of the conditions
justifying a variance have been met. [19.92.040.C]
1. The Land Use Hearing Officer may grant a variance only if: [19.92.040.B.1]

q

q

a. Would literal enforcement of the zoning ordinance…cause an unreasonable
hardship for the applicant that is not necessary to carry out the
general purpose of the zoning ordinance? See Criteria for determining
unreasonable hardship at the bottom of this form, also refer to
19.92.040.B.2.
Please explain your position:

The existing road of travel space is 13.5 feet, 1.5 feet more than the required
policy width of 12 feet. However, the total required width per policy is 20 feet
including 8 feet of landscaping. The hardship is the inability to increase the
road width to accommodate the 6.5 feet of landscaping needed to meet code.

q

q

b. Are there special circumstances attached to the property that do not
generally apply to other properties in the same district?
Please explain:

The road ws established on the property line over 50 years ago that met access
requirements for emergency vehicles and the rear home. The front home was
built over 30 years ago with the proper 8 foot setback. An additional home
would help defray expensive costs to correct utility and sewer problems.

q

q

c. Is granting the variance is essential to the enjoyment of a substantial
property right possessed by other properties in the same district?
Please explain:

The variance would allow the property to be rezoned similar to other properties
in the area, an additional home built, resolve roadway access and sewer and
utility line problems, and enhance the community.

q

q

d. Granting this variance will not substantially affect the general plan and will
not be contrary to the public interest.
Please explain:

The variance supports the general plan to develop property that provides
additional housing and landscaping on land that is significant in square footage.
The home would be welcomed by the community as a distinct improvement to
the property.

q

q

e. In granting this variance the spirit of the zoning ordinance is observed and
substantial justice is done.
Please explain:

The variance supports the ordinance by creating for the most part a paved 20'
road and turnaround to insure the safety of emergency and home owner
vehicles. Otherwise, the entire road will remain a 12' unpaved right-of-way.
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Criteria for Determining Unreasonable Hardship: 19.92.040.B.2
a. In determining whether or not enforcement of the zoning ordinance would cause
unreasonable hardship under subsection (B)(1), the land use hearing officer may not find an
unreasonable hardship unless the alleged hardship:
i.

Is located on or associated with the property for which the variance is sought; and

ii.

Comes from circumstances peculiar to the property, not from conditions that are general
to the neighborhood.

b. In determining whether or not enforcement of the zoning ordinance would cause
unreasonable hardship under subsection (B)(1), the land use hearing officer may not find an
unreasonable hardship if the hardship is self-imposed or economic.

Criteria for Determining Special Circumstances: 19.92.04.B.3
In determining whether or not there are special circumstances attached to the property under
subsection (B)(1), the land use hearing officer may find that special circumstances exist only if the
special circumstances:
a. Relate to the hardship complained of; and
b. Deprive the property of privileges granted to other properties in the same district.
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July 31, 2019

Fisher Lane Property
Subdivision Proposal
Fire Dept. Access Issue

Millcreek Planning Staff,

In review of the proposed subdivision project, located at 2363 East Fisher Lane, findings show a deficient
access currently exists. The entry way and initial portion passing the 1st home is very narrow. There is a deep lot
with a residential structure already placed at the far end off of Fisher Lane. An additional home built between
the two existing homes will add some concerns for emergency and firefighting operations. The adopted
International Fire Code does allow for alternative means and methods when practical difficulties prevent full
compliance of the required codes.
Property owners and developers have typically asked for a code modification, requesting structures to be
allowed with the installation of a residential fire sprinklers system as an alternative to access or other problems
where the code cannot be fully met. The fire department has been consistent in viewing this practice as an
equivalent trade off when these conditions occur.
If the applicant applies for and the City approves this request then the fire department can work with the builder
and installers to inspect and test the automatic fire sprinklers system for the new home.
As always, thank you.
Respectfully,

